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Thank you, Jeremy. It’s such an honor to be introduced by one of the leading thinkers in the 
country on banking law and systemic risk. 

More than twenty years ago, I was a student sitting in an auditorium just like this here at the 
University of Michigan. If back then you had told me that one day I would be the General 
Counsel of a government agency, I would have encouraged you to check your crystal ball for 
defects. To be honest, if you had told me that four years ago, I probably would have said the 
same. I owe a debt of gratitude to CFPB Director Rohit Chopra for many things, but almost 
certainly at the top of that list is the way he thought differently about what kind of lawyer should 
be General Counsel at a government agency. And not for the first time, I have come to deeply 
appreciate his vision. 

The topic that I wish to discuss with you is a big one, which cuts to the heart of our democratic 
values and the discontent that so many people feel today. Having been the General Counsel and a 
Senior Advisor to the Director at the Consumer Financial Protection Bureau for the last three 
years, I would like to share some lessons about how lawyers can help ensure that the government 
actually delivers on the promise and intent of the law. My job has been to ensure that the CFPB 
is thinking about how to faithfully administer the laws passed by our elected representatives, so 
that the organization can meet the challenges that people face today. We are very proud of the 
work that the CFPB has done to ensure that the consumer financial marketplace works for every 
American, especially in light of the rapid “digital transformation” of the economy that has 
affected so much of our lives. Yet I can also tell you with confidence that the frustration so many 
people feel with so many aspects of our society reflects real failings in our institutions: the law, 
the legal system, and even our democracy itself. 

I believe that the challenges with our institutions have a few fairly straightforward questions at 
their core: 

• Can the federal government plan and effectuate meaningful policy?
• Can the laws that Congress passed to address economic pain and instability be

implemented as our elected representatives intended?
• Do our institutions work for working people, instead of just for the rich and powerful?
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From my experience, the answers to these questions today are too often “no.” Helping to run a 
government agency and leading a top-notch legal team through many battles, I have seen first-
hand these questions being asked in earnest each and every day. And while we have had plenty 
of success, I am nonetheless consistently left with the gnawing sense that the answers are 
undermining our democratic self-governance.  
 
The CFPB has over the past three years achieved much to address the issues and concerns and 
practices that so many people are facing. But I am speaking to you now because I am not sure 
enough people realize how hard-fought our successes have been – and how much harder it may 
be across policy areas in the future. 
 
*** 
 
I think it’s fair to say that, at most organizations of any size, the General Counsel’s office is 
involved in nearly everything that the organization does. At the CFPB, I have sought to make the 
General Counsel’s office more than where the people who are trying to get stuff done make a 
quick stop, hoping to check a box. I have worked to ensure that all of the unbelievably talented 
staff at the CFPB are thinking about what can and must be done to address the challenges people 
are facing in their everyday lives so that our government actually makes a difference. And to 
fight back against the undemocratic forces that today have rigged the law to serve as a sword and 
shield for the rich and powerful. 
 
As many of you know, the CFPB was created after the Great Financial Crisis so that the 
government would never again fail to protect Americans’ fundamental financial security.1 The 
work of the CFPB is to help ensure everyday people get a shot at a good life – to provide for 
their own futures, and that of their families.2 Our mission is to ensure that the market for 
consumer financial products and services is “fair, transparent, and competitive.”3  
 
To the average person, that translates into things like: “When I borrow money to buy a car to get 
to work, will the loan set me up to fail?”4 “When I pursue an education and a chance for a better 
life, will I be scammed into taking out loans for a worthless credential and a lifetime of debt5 – 
targeted because I’m a woman, or because I’m Black?”6 “If I lose my job and need to talk to 
someone at a financial institution, will they answer, or will a ‘chatbot’ give me the run-around?”7 
“When I sell my house, will I be able to get a fair price, or will I need to ‘whitewash’ the photos 
on the wall so that the appraiser doesn’t know who I am?”8 
 
I could go on. These are issues that affect hundreds of millions of people,9 and they especially 
affect those with the least resources in our society who are often the ones most easily taken 
advantage of.10  
 
I believe that we in the government – including and indeed especially the lawyers – have the 
awesome responsibility of making sure that what we do actually makes a difference for the 
American people. That’s the test: whether the pages and pages of laws and regulations – the 
words and the footnotes and the citations – are improving people’s lives.  
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I want to be clear. I am not saying that we at the CFPB have been perfect. But by trying to make 
our government work for working people, we have learned some important lessons about how 
the government should administer the law, as well as the state of the law and legal system today.  
 
*** 
 
The first lesson I want to share is that making the law work to actually address people’s 
concerns, as Congress intended, necessarily requires thinking about how the law applies to 
modern circumstances and contemporary problems. Our job as lawyers is not simply to know the 
ins and outs of the laws we administer, but to understand what is happening in society around us. 
 
The CFPB was created in the wake of the 2008 financial crisis when subprime mortgages blew 
up entire communities and took down the global economy with it. Before that crisis, consumer 
financial protection was spread around a diffuse set of regulators, none of which had consumer 
protection as their number one priority.11 These regulators ignored signs that banks and other 
financial institutions were setting people up to fail with loans that they could not possibly pay 
back, pursuing profits in the Wall Street flavor of that day – “mortgage-backed securities.”12 
Whole business models were built on the premise that big business could get rich even if 
consumers failed.13 Although some state regulators recognized and tried to combat these trends, 
federal regulators did little to protect consumers from abusive practices and even stepped in to 
block state efforts.14 And when the housing market collapsed, not only did individual people 
suffer, but the global economy was thrown into turmoil.15 
 
In its wake, Congress undertook the most significant rewriting of the nation’s financial laws in 
generations. The Dodd–Frank Wall Street Reform and Consumer Protection Act, passed in 2010 
and signed by President Obama, made wholesale changes to the federal framework for consumer 
financial protection.16 This included the creation of the CFPB, concentrating the formerly diffuse 
regulation of consumer finance in one agency,17 and also creating a new body of law, the 
Consumer Financial Protection Act.18 Congress intentionally gave the CFPB powerful and, 
crucially, flexible tools to address the problems confronting Americans in their financial lives.19 
We are entrusted with administering the Consumer Financial Protection Act and eighteen other 
federal statutes and their implementing regulations – both laws and rules that existed before the 
financial crisis and new ones that Congress created based on the lessons learned.20 We update, 
build upon, and defend those rules, examine companies to ensure they follow them, and bring 
enforcement actions in court to hold people and corporations accountable when they don’t.  
 
Fast forward to today.  
 
The marketplace for consumer financial products and services has evolved markedly since the 
days when subprime mortgages and foreclosure statistics led the nightly news.21 Yet Americans 
are still facing real challenges, risks, and harm in their financial lives, with often devastating 
consequences for working people. To give the most obvious example, the technology industry 
has come crashing into consumer finance.22 Anyone who has paid for groceries with their phone 
knows that the world has changed. And that vastly understates the impact that the rise of the 
digital economy has had on people’s financial lives. The issue dominating the day is no longer 
subprime mortgages, but there is no shortage of exploding financial products. Technology 
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platforms and other large players have leveraged and abused their centrality in the economy.23 
Data is now harvested, bought, and sold every time someone pays for something.24 Firms across 
the economy rely on detailed and invasive datasets to power algorithmic decision-making that 
too often exacerbates existing disparities and distress.25 Fraud runs rampant on platforms that 
facilitate “peer-to-peer” money transfers.26 And rapid changes in the labor market have affected 
everything from the surveillance of people at work27 to how they get paid.28 
 
Yet, before Director Chopra took the helm, the CFPB had done very little to think about or 
confront the changes in the consumer financial marketplace. The CFPB had taken virtually no 
action in response to Big Tech’s stampede into the consumer financial marketplace, let alone 
address the broader challenges of the economy’s digital transformation.  
 
That is no longer the case.  
 
Congress created the CFPB “to reduce the chance that another generation will have to go through 
a crisis of similar magnitude.”29 A key aspect of that reform was creating powerful, generalized 
tools for the agency to use to prevent consumer harm.30 As the Senate report for the Dodd-Frank 
Act said: “The CFPB will have enough flexibility to address future problems as they arise. 
Creating an agency that only had the authority to address the problems of the past, such as 
mortgages, would be too short-sighted. Experience has shown that consumer protections must 
adapt to new practices and new industries.”31  
 
Beyond the legislative history, this can be clearly seen in countless examples in the text of the 
many laws passed from 1968 to 2010 that the CFPB is responsible for implementing and 
enforcing. Title Fifteen of the U.S. Code is filled with flexible language32 that is intended to be 
durable, designed by Congress to apply to practices in the market as they evolve.33 To give a 
central example, the Consumer Financial Protection Act prohibits financial institutions from 
engaging in unfair, deceptive, or abusive acts or practices.34 This authority builds on a Federal 
Trade Commission Act provision from nearly a hundred years ago that is general enough to 
adapt to changing circumstances.35 As the legislative history of the FTC Act says, and as the 
Supreme Court has acknowledged,36 “there were too many unfair practices to define, and after 
writing 20 of them into the law, it would be quite possible to invent others.”37 The same is true 
for many of the other federal consumer financial protection laws.38 
 
Under the law, then, if the CFPB is not addressing emerging risks and harm to consumers, we are 
not doing our job. You simply cannot enforce the federal consumer financial laws without 
understanding the larger changes in the economy, many of them driven by new technology. As 
General Counsel of the CFPB, my role has been to make certain that the lawyers and the agency 
as a whole are always interrogating whether we are complying with the words and intent of 
Congress – that the agency not just respond to the last crisis, but take action to prevent the next 
one.39 This has meant a drive across the CFPB to use every tool that Congress entrusted us with 
– enforcement, supervision, regulations, guidance documents, amicus briefs, market monitoring, 
resolving complaints from individual consumers, and more – to address new risks as well as old 
ones. 
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The CFPB has taken action to supervise Big Tech and providers of other widely used digital 
payment apps.40 But that is just the beginning. The CFPB has made clear that, in the modern 
consumer protection framework that Congress envisioned, states are full partners with the federal 
government, rather than adversaries, in identifying and addressing harmful, cutting-edge 
practices.41 We have used our authority to monitor markets for emerging risks, including in the 
payment system, where there has been an explosion in financial companies racing to capture and 
monetize data as a new path to profits.42 We have shined a light on how rules imposed by mobile 
operating systems like Apple and Google can have a significant impact on innovation, consumer 
choice, and the growth of open and decentralized banking and payments.43 We have focused on 
how Congress anticipated that marketing and advertising practices from financial institutions and 
their service providers could harm consumers.44 
 
And across many markets, we have explained how existing law has continued relevance to new 
and evolving practices. For example, the CFPB has noted that the law stops financial firms from 
engaging in shady kickback arrangements, whether they were inked across a table in a 
conference room or through an online comparison tool.45 We have made clear that there is not, 
and has never been, a “technology exception” to our nation’s fair lending laws.46 The federal 
consumer financial laws apply in the massive online economies where people use real money to 
buy fake money, and to the words spat out by “chatbots” that have increasingly replaced human 
customer service representatives.47 The CFPB has explained that targeting consumers who are 
least able to protect themselves is unlawful in any consumer financial market, not just the 
mortgage market that prompted the 2008 crisis,48 and that the Truth in Lending Act applies to 
“Buy Now, Pay Later” practices that have expanded rapidly in the last few years.49 And we have 
articulated how the consumer reporting laws provide much-needed transparency for workers 
regarding the black box algorithms that increasingly dictate every aspect of their working lives.50  
 
The CFPB has also applied the prohibition on unfair, deceptive, or abusive acts or practices to 
the many ways that people are being deceived, ripped off, or otherwise taken advantage of today. 
With the New York Attorney General’s office, the CFPB sued a major subprime auto lender that 
abusively manipulated the prices of vehicles based on how borrowers were projected to perform 
in an algorithmic model.51 We brought actions against companies that trick and trap people into 
paying fees using digital “dark patterns” and other forms of sophisticated user interface design.52 
The CFPB sued a company that abused its market dominance to charge consumers unavoidable 
fees for prepaid cards used to return money to consumers.53 And as so much financial activity 
moves online to marketplaces and other platforms, we have made clear that manipulating 
reviews to trick or confuse consumers can be unfair.54 
 
The CFPB has been thinking about how people’s lives have changed in the past decade, how that 
makes them susceptible to illegal practices, and, crucially, how we need to apply our laws and 
authorities in light of that evolution – in short, exactly what Congress instructed us to do.  
 
The same applies to many other laws that protect consumers, workers, and people as they go 
about their day. I know it’s fashionable to criticize Washington, DC, and some of those critiques 
have merit. But DC is, in fact, where our elected representatives come together to reach 
compromise on our nation’s laws. And the reality is that hundreds of representatives and their 
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hard-working staffs are not obtuse. Members of Congress do not intend to pass laws that will be 
irrelevant the moment that the ink dries.55 
 
Yet for the last four years, this bedrock proposition – that most laws are written to be durable, 
and relevant in people’s lives – has been relentlessly attacked. In the case of the CFPB, we are 
talking about laws like the Dodd-Frank Act and the Credit Card Accountability, Responsibility, 
and Disclosure (CARD) Act, which were passed by the 2009-2010 Congress and signed by 
President Obama.56 It is abundantly obvious that these lawmakers, of all people – keenly aware 
of the existing framework’s failure to prevent the last catastrophe – drafted these laws to address 
evolving problems. The core provisions of these statutes have not been amended in any 
meaningful way by Congress – which means that, under the principles of our Constitutional 
system, their words are still the law.57 Yet too many efforts simply to apply the law to modern 
circumstances have been blocked in courts – outside of the democratic process – as part of a 
larger ideological crusade.  
 
Take the judge-made legal doctrine known as “major questions.” Rooted in a few statutory 
interpretation opinions from prior decades, the doctrine has now been weaponized to 
disempower Congress from writing statutes with enduring relevance.58 The Supreme Court 
began to routinely invoke this doctrine a few years ago, to much criticism from the bar and legal 
academia.59 And now the doctrine has metastasized through the lower courts as a basis to strike 
down any government action that can be characterized (or mischaracterized) as “new” and 
“major” – even where the agency is simply applying the text and intent of the law to the world as 
it exists today.60   
 
For example, in 2022, the CFPB’s Office of Supervision updated its “examination manual”61 to 
include the common sense notion that racial, religious, or other insidious forms of discrimination 
could, depending on the circumstances, violate the Consumer Financial Protection Act's 
prohibition on unfairness.62 In other words, we said that discrimination can be unfair. There is a 
history of agencies making similar claims,63 and especially in an age of algorithmic bias and 
concern over fair access to the banking system, this hardly seemed to us like a major “question of 
vast economic or political significance.”64  
 
Moreover, the 2010 Congress didn’t write anything into the text of the statute that suggests that 
discrimination is not unfair. As a textual matter, a discriminatory act or practice could certainly 
satisfy the statutory standard for unfairness.65 And, of course, there is no carve-out in the law’s 
text for discrimination.66 
 
Yet when the big banks sued us – in Texas – a district judge ruled that discrimination is actually 
not unfair.67 The judge wrote an exception into the law, relying on the major questions doctrine 
to override the United States Congress and the 237 Representatives and 60 Senators who voted 
for the unfairness provision.68 Apparently, there are actually secret words in the statute – written 
in invisible ink that only corporate lawyers and certain judges can see. The case is, as they say, 
now on appeal.69 
 
Unfortunately, that case is not an outlier. In lower courts across the country, judges have 
repeatedly struck down agency action under statutes that Congress clearly drafted to apply to 
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evolving circumstances simply because the agency was doing just that.70 As Justice Kagan has 
put it, after decades of lectures about the need to be “textualist,” the major questions doctrine is 
now being used as a “get-out-of-text-free card.”71 
 
More importantly, the major questions doctrine is just one tactic used to twist or altogether 
rewrite the law to protect the powerful from any government action.72 We have repeatedly seen 
judicial decisions overturn the clear consensus that our elected representatives from across the 
country reached in Washington. The CFPB had a federal judge rule that the Equal Credit 
Opportunity Act only allows the agency to address discrimination after someone submits a loan 
application – meaning that Congress gave the agency no power to prohibit “whites only” or 
“women need not apply” signs.73 Fortunately, the appeals court overturned that one.74  
 
After more than three years on the front lines, I have no qualms about saying that nearly any 
question, no matter how small, can now be “major,” and there is virtually no mousehole that 
can’t hide an elephant.75 
 
I do not want to give the impression that we have not had many successes in protecting people 
from very real harm. Far from it. Industry may think they have an ace-in-the-hole with well-
funded forum-shopping litigation, but the CFPB has tenaciously stuck to its mission of protecting 
the American people. In enforcement action after enforcement action, the CFPB has held the 
largest financial institutions accountable,76 driven individual accountability as well,77 and tried to 
ensure that repeat offenders do not see fines and penalties as a cost of doing business.78 We have 
also been ambitious about what visionary supervision can accomplish, addressing issues like bias 
in algorithmic lending79 and exotic contract clauses that deny people their rights,80 and driving 
hundreds of millions of dollars in illegal junk fees back to consumers.81  
 
I am proud of how much the CFPB has accomplished for working people. But the undemocratic 
campaign against applying the law to the world as it is today is a real obstacle to addressing the 
tremendous changes happening across the economy – with even more on the horizon – that are 
causing financial pain for so many. 

*** 

As part of ensuring that our implementation of the federal consumer financial laws keeps up with 
the world as it evolves, the CFPB has also revisited existing applications of the law to make sure 
they still make sense. This is really very simple: if the world changes but interpretations of the 
law do not, then the law is not being applied appropriately to the facts as they exist now. So in 
the last few years, the CFPB has closely examined the laws and regulations that we administer, 
many of which we inherited from other agencies, including how those documents have been 
interpreted by courts and deployed by litigants and others at the state and federal level.  

One of the things the CFPB has done is to examine all the laws and regulations under our 
authority to make sure we are complying with Congress’s mandates. We have instructed our 
lawyers to inspect every line of those laws and rules – literally page by page. We found that there 
are important provisions extremely relevant to the world as it exists now that had never been 
addressed by the agency. I should note that the CFPB is hardly unique in this regard. Too often 
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federal agencies let their authorities languish, or worse treat them as polite suggestions from the 
legislative branch.82 Then inertia builds up, and, ironically, the very agency that failed to 
implement the statute succumbs to the idea that, because the provision was not treated as 
consequential before, it is controversial or even legally dubious to rely on it now.83 Yet if 
Congress wrote a statutory provision that applies to something happening right now, we should 
not make excuses for failing to apply the law that way. And so part of our job as agency lawyers 
is to know each and every legal provision and ensure that they are being applied appropriately. 

We have taken this task seriously. You can see this in the CFPB’s advisory opinion highlighting 
a critical, but essentially ignored, provision ensuring that people have access to basic information 
from their bank without roadblocks or fees.84 The CFPB also, for the first time, made use of 
statutory authority to supervise financial institutions that present risks to consumers.85 This is 
crucially important to ensure that – unlike the regulatory agencies in the lead-up to the financial 
crisis – we do not have any blind spots in the oversight of financial markets.86 We also wrote 
regulations making the first use of authority to register nonbank participants in consumer 
financial markets to ensure better transparency about repeat violators of the law,87 and finalized 
long-languishing rules regarding small business lending transparency88 and people’s rights 
regarding their financial data.89   

Being faithful to the law also means reviewing existing regulations and other interpretations to 
ensure they are still, as the world evolves, consistent with the statute that Congress passed. Many 
agencies sit back and see how the law develops over years or decades – or worse, treat the 
process as “one and done.” But as the agency charged with administering the federal consumer 
financial laws, we have been aware that courts may be pulled by eager litigants away from the 
text of statutes and regulations. So it is our job to monitor litigation to see where parties have 
tried to twist the law or create loopholes that do not exist, and to file amicus briefs to ensure the 
law is correctly interpreted.90 We countered a false premise – with no basis whatsoever in the 
statute – that people aren’t entitled to accountability for mistakes on their credit report that can 
be characterized as “legal” in nature;91 we vindicated the idea that our nation’s fair lending laws 
protect existing customers from discrimination;92 and we defeated efforts to bless unauthorized 
and illegal junk fees for people simply making payments on their mortgage or finding how much 
they owe to pay it off.93  

Another area of focus – especially given the dismal role of federal regulators in the lead-up to the 
2008 crisis, which Congress expressly reproached in Dodd-Frank94 – has been to ensure that the 
laws we administer aren’t inappropriately used to block, or “preempt,” states from protecting 
consumers from harmful practices.95 The CFPB made clear that states and localities have the 
ability to limit dubious data on their resident’s credit reports, including information about 
medical or rental debt that is often riddled with errors and has little predictive value.96 We 
responded to an industry request to cut back state laws providing crucial disclosures about small 
business lending by issuing a determination that, no, there is not a conflict between laws that 
protect consumers and laws that protect small businesses.97 And we supported the Solicitor 
General’s position – contrary to the view that the Office of the Comptroller of the Currency had 
expressed98 – against a sweeping preemption standard that Congress explicitly rejected.99 The 
Solicitor General’s position was ultimately adopted by the Supreme Court, 9-0.100 
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Ensuring the relevance of our regulations has also entailed taking on some of industry’s sacred 
cows. We often hear about the need to delete old rules. And if existing regulations do not make 
sense in the modern world, they should be reformed. But that should not be a one-way rachet. If 
administrative law means anything, then the safe harbors, carve-outs, and liability shields that 
well-paid industry lobbyists and lawyers fought to create must be treated with the same level of 
scrutiny as provisions that protect consumers. And the CFPB is responsible for reams of 
regulations promulgated by other agencies in earlier eras101 – both with respect to the factual 
circumstances of how financial markets work and also with respect to what the courts, as a 
matter of administrative law, have found it appropriate for a federal agency to do.  

Much of the CFPB’s recent regulatory agenda has focused on ensuring that these existing 
regulations are consistent with the laws that Congress actually wrote. In the credit card market, 
the CFPB updated a decade-old regulation implementing a statutory provision of the 2009 
CARD Act.102 This provision on its face should protect people from predatory credit card fee 
practices.103 Yet with scant justification, the Federal Reserve Board, shortly before the CFPB 
was created, issued an industry-friendly “safe harbor”104 that is now nothing more than a $14 
billion a year boondoggle borne by the worst-off borrowers.105 The CFPB also recently finalized 
a regulation on overdraft fees updating a 55-year-old carve-out from the Truth in Lending Act.106 
This revision reflects that the dominance of checks – the circumstances underlying the old rule – 
has long passed, and would ensure competition among similar credit products by applying 
statutory protections consistently under the law.107 These reforms are similar in that both would 
help consumers by cutting back outdated safe harbors that the largest financial institutions in the 
world have relied on to shield themselves from market forces and charge consumers hundreds of 
billions of dollars in junk fees.108   

Not surprisingly, our efforts have been relentlessly challenged by trade associations, revolving-
door lawyers, and their allies who file in favored venues where they think the outcomes are 
preordained while rhapsodizing like they are the second coming of Clarence Darrow.109 Why do 
they do it? Because time and time again, it works. The CFPB’s credit card late fee rule explained 
in painstaking detail that Congress intended such fees to be “reasonable and proportional” and 
expressly provided the agency with rulemaking authority to establish standards implementing 
this provision.110 The CFPB relied on extensive research to find that, “[a] decade on from the 
[Federal Reserve] Board’s implementation” of that provision, “the more robust data now 
available indicate that the late fee amounts charged by larger card issuers have again ballooned 
out of proportion” – “exactly the situation Congress intended to avert with the CARD Act.”111 
Yet trade groups got the rule blocked by convincing a Texas district court that, actually, the 2009 
Congress and President Obama required the agency to allow banks to punish consumers with 
punitive fees.112 Our overdraft rule has also been challenged – in a lawsuit filed the very day that 
we issued the regulation – because industry evidently believes it is illegal for an agency ever to 
narrow an exemption that makes them a lot of money.113 

Administrative law has become a sword to strike down any attempt to reign in corporate abuse as 
well as a shield to protect the loopholes and safe harbors that allow the well-off and well-
connected to capitalize on rules and regulations rigged in their favor.    
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One significant question we should be asking is whether the law’s hostility to agencies and their 
expertise will be applied fairly. Has the dog caught the car? The Federal Register is littered with 
billion-dollar industry boondoggles, promulgated over generations with little or even no 
justification, backed by administrative records long lost in a far-off warehouse. When these 
provisions are challenged, how will purportedly neutral legal principles be applied – when the 
outcome would favor consumers, and workers, and those without power? Will industry sacred 
cows be held to the same exacting standards? 

If that sounds naïve – if, of course, consumers and people will not receive the same protections 
from “government overreach” as corporations and industry – then I think we need to recognize 
that administrative law is just another place where we have one legal system for the powerful, 
and another for everybody else.  

*** 

After hundreds of days of being the CFPB General Counsel, I could make a list a mile long of 
“takeaways.” But tying these lessons together is a larger theme: how the law and our legal 
system today is undermining our democracy. We must not overlook the debilitating effect that 
the legal system – whose only guiding principle too often seems to be power and protecting those 
with it – is having on real people’s lives, and our democracy itself.  
 
Over the past few years, legal challenges killed or left languishing countless efforts across the 
federal government to provide meaningful improvement to the household finances and economic 
stability of hundreds of millions of Americans. That list includes ensuring the freedom to switch 
to a different job,114 protecting people from being ripped off by credit card115 and airline junk 
fees,116 protecting servicemembers and others from unscrupulous practices at the car 
dealership,117 providing relief for students ripped off by predatory schools,118 ensuring overtime 
pay for workers,119 lowering student loan payments,120 and ensuring that contract and franchise 
workers are treated fairly.121 I could go on and on.  

These are not obscure issues, or ones only of interest to people in DC, or at think tanks and 
universities. These are matters that affect most people on most days. And they are issues that are 
talked about and debated in presidential and Congressional campaigns, that people vote on – 
implicitly and even explicitly. 

Despite that, the American people’s voice and vote has grown increasingly irrelevant to the 
change our government is able to deliver. That’s because the actual laws that are passed have 
grown increasingly irrelevant to the legal system. 

Much of our job as government lawyers has become trying to manage the dubious direction that 
much of the law has taken: venue and standing decisions blessing increasingly audacious forum-
shopping;122 nationwide injunctions and vacaturs handed out like candy;123 administrative law 
that makes anything the government says judicially reviewable;124 and completely undemocratic 
statutory interpretation.125 The law itself has become broken – and the cumulative effect is 
making it harder and harder to deliver on the laws that our citizens, through their elected 



11 
 

representatives, chose to enact for the benefit of anyone other than the powerful and well 
connected. 
 
Despite all this, the CFPB still has had significant success. In 2022, the Fifth Circuit ruled that 
the CFPB’s funding mechanism was unconstitutional, calling into question every single CFPB 
action (not to mention the financing of much of the federal government).126 Yet the CFPB went 
on to win the case at the Supreme Court, 7-2, in an opinion authored by Justice Thomas.127 In an 
age where the administrative state has lost case after case for so many years, upholding the 
CFPB’s funding was a seminal victory for the agency’s independence as well as for consumers. 
Just last month, a federal judge in Washington, DC appointed by President Trump flatly rejected 
a request for an injunction against our advisory opinion restating the widely accepted principle 
that debt collectors should not demand amounts that people do not actually owe.128 The CFPB 
prevailed in Texas on a challenge to our regulation to ensure critical transparency in the small 
business lending market.129 We also successfully defended our authority to enforce the law 
against Wall Street trusts that bizarrely claimed that, even though they file lawsuits against 
human beings to collect on loans, they somehow are not “debt collectors.130 
 
But the challenges and setbacks we faced at the CFPB are a frankly frightening window into the 
larger challenges our country faces now, and will in the future. Although we prevailed at the 
Supreme Court, unspoken in the Court’s opinion was the damage the ordeal did to the 
government’s enforcement and administration of the law, staying over a dozen enforcement 
actions and giving Wall Street a chance to run out the clock on significant rules that were stayed 
for more than a year.131 And there have been many more cynical legal actions propped up by 
some judges. The national banking trade associations joined the Longview Chamber of 
Commerce to file a lawsuit in Tyler, Texas challenging the update to our examination manual 
indicating that discrimination could be unfair.132 A federal judge found venue and standing based 
on a few anonymous affidavits that did not name a single affected financial institution.133 In a 
case filed about a year later, Synchrony bank, headquartered in Utah, brazenly bought a 
membership in the Fort Worth Chamber of Commerce to try to establish venue for a challenge to 
the CFPB’s credit card late fee rule in perhaps the only jurisdiction they thought they could win 
in.134 A Trump-appointed judge tried twice to transfer the case from his courtroom but was 
mandamus’d each time by the Fifth Circuit and ultimately enjoined the rule.135  

That’s just the top of our list, and that’s just one agency. But in no way are these abuses limited 
to cases involving the CFPB. The banking regulators were blocked from updating the nation’s 
anti-redlining rules because the definition of “community” was deemed a major question.136 The 
Department of Education had an injunction granted against it on a proposal they had yet to even 
finalize.137 The Department of Health and Human Services had a tweet about humans taking 
horse pills deemed judicially reviewable agency action.138 The FTC rule on non-competes was 
blocked on the theory that the FTC is prohibited from writing any unfair competition rules.139 
The Department of Transportation was blocked from requiring airlines to disclose their fees 
because to do so would “irreparably harm” the airlines by requiring them to “expend significant 
resources reengineering their websites.”140 

In addition to the difficulty of litigating these cases, we government lawyers have also been 
trying to give sensible legal advice to clients – policymakers, enforcement attorneys – attempting 
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to administer the laws they raised their hands and faithfully swore to execute. The way things are 
going, it may eventually become hard to tell government officials that anything written in the 
U.S. Code or F.3d even matters. I worry we may reach a point where policymakers feel that 
following the law – and their lawyers’ advice – is a game for suckers. 

In light of all this heads-I-win, tails-you-lose legal nonsense, it is hard to blame the millions upon 
millions of Americans who have given up on the system, and on legal institutions that 
increasingly pretend they are predicated on principle. If over the course of a presidential 
administration, a federal agency is unable to change a regulation based on a raft of new data, or 
to update a 55-year-old rule rooted in the days when everyone routinely used checks, it may be 
time to unsparingly and unequivocally state that much of the system is rigged, and many of our 
institutions are broken.   

So we must ask ourselves: what is the fall out? Memo after memo, brief after brief, opinion after 
opinion, I find myself with the gnawing question: at this moment in time, can our government 
effectuate national policymaking that tries to help those without power? Far too often, the answer 
is no.  

And that necessarily leads to the next and even more troubling question: given the extent that our 
legal system is deployed to block the legitimate action of the elected branches, what does that 
say about the state of our democracy? It is hard not to see this as a coordinated and ruthlessly 
effective effort to render the voters’ and their representatives’ decisions meaningless – to try to 
nullify the decisions actually made in the halls of Congress, not to mention the debate we had in 
the national campaign four years ago. We often hear complaints that people in only a handful of 
swing states decide nationwide policy. If only that were the case. It is increasingly apparent that 
some number of unelected judges have appointed themselves our nation’s decisionmakers.141 
Those who care about the law have allowed it to get hijacked, and it is no surprise that 
Americans have the lowest opinion of the judiciary in recent memory.142  

And let me say one thing that is often unstated. Does anybody think that if the Biden 
Administration had just clipped its wings a little, moderated around the edges here or there, that 
somehow these opinions would be different? Of course not.  

So we’ll now get yet another test of whether the law is based on principle. Will policy questions 
affecting millions of people and billions of dollars still be “major” when a different 
administration makes those decisions?143 Or do doctrines like major questions, standing, venue, 
and vacatur depend on the political party of the plaintiffs, or whether they are special interests 
protecting corporate power instead of everyday citizens?  

This is not just about what happened these past few years. If future Presidents can’t do what they 
promise because lawyers in robes block them, will that be worth cheering for? If the law instead 
now bends to suit their will, what does that say about the rule of law? Is the fate of our country – 
how people are treated as consumers and workers and human beings – going to be decided by 
national debates and elections, or by a handful of attorneys pushing their own political agenda? 

***  
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In closing, we are now at a crossroads. I am proud of the work we have done at the CFPB these 
last few years, thinking about how the law should be implemented to address the challenges of 
working people. We pushed the boulder a little bit of the way up the hill. But, clearly, it was not 
enough. And while I appreciate the temptation to believe that things will get better soon – the 
darkest moment is before the dawn, and all that – I’m not so sure. Some very smart people are 
thinking about how we can make a real, noticeable difference in Americans’ day-to-day 
economic lives. I don’t think enough people realize how challenging this will be, given the state 
of the law and the legal system, including where we expect the judiciary to go in the next few 
years.  

We at the CFPB have proudly been part of a broader effort across the government – including 
herculean work at places like the Federal Trade Commission, National Labor Relations Board, 
the Department of Justice’s Antitrust Division, and the Department of Transportation – to try to 
end the days when those charged with administering the law not only go along with a system that 
favors those with money and power, but actively facilitate it.144 As Director Chopra has put it, 
we have tried to “close[] the chapter of the 40 years . . . where law has really been weaponized to 
make the powerful people in our society more powerful.”145 I am so grateful to have had the 
opportunity to contribute to that project.  

Yet over the past three years, it was hard not to realize – in the face of the massive, multi-
million-dollar effort against everything we did – how little cavalry there was. We have some 
wonderful friends and supporters, but not nearly enough. There are simply not that many lawyers 
who get to wake up every day thinking about how to use the law to help everyday people. Legal 
aid attorneys, consumer and worker advocates, government lawyers – these are my heroes. But 
they are vastly outnumbered by the battalions of attorneys working the system in favor of the 
powerful.146 There are too many lawyers pushing the boulder further and further back down the 
hill – the zealots and extremists who weaponize the law in support of their political ideology, and 
the many more lawyers who enable them. 

I began by asking whether the federal government can plan and effectuate meaningful policy, 
whether the laws that Congress passed to address economic pain and uncertainty can be 
implemented as our elected representatives intended, and whether our institutions work for 
working people. We should all be concerned not only about what the answers are today, but 
about where we will be tomorrow if the law, legal system, and legal profession do not 
fundamentally change course. 

We need to confront the threats brought on by tech giants and a “platform-driven” economy, the 
attacks on our privacy, the increasing control of big business over workers and consumers alike, 
and all the ways that people are struggling. Yet we won’t be able to have an Economy for All or 
a Care Agenda or an Abundance Agenda – or any other prescription for a given problem or for 
the country writ large – if we do not confront the obstacles standing in the way of the 
government’s ability to deliver. All the policy ideas in the world – all the proposed regulations 
and model bills and campaign promises – won’t make a difference if the legal system blocks our 
democracy.  
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We are at a crossroads in our country today because nothing is ever going to change if we do not 
fix what is broken with our institutions. We need real solutions, and we need them now. We need 
to address the crisis of lawbreaking that is devastating working people. We need real reform of 
the legal system, to make changes that will last. And we need government lawyers thinking more 
about the laws that they administer, helping lead their agencies to meet the challenges of the 
moment, and never being satisfied with how things have always been done. 

Let’s get to work.  
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